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Introduction and Background

[11  The movement of people within and across the borders has always

been part of the human condition as people leave their countries of

origin either in search of a better life or when compelled to do so in

order to flee persecution or harm to themselves and their families.

These movements of people have and continue to pose significant
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challenges for nation States in how to effectively and adequately
manage both the movement of such persons as well as the

consequences that flow from it.

International law as well as most domestic systems recognise two
categories of persons in this regard. They are broadly termed migrants
and secondly asylum seekers and refugees. Different legal regimes
apply to the two broad categories of person. In respect of the former it
is logically seen as a matter of national sovereignty for the State to
determine who should enter its borders and under what terms and
conditions while in respect of the latter category international law
creates an obligation on the part of State to provide refuge and asylum

to those who flee persecution in their country of origin.

In South Africa this distinction is also recognised and the Immigration
Act 13 of 2002 was enacted to provide for the regulation of admission
of persons to their residence in and their departure from the Republic
while the Refugees Act 130 of 1998 was enacted to give effect within
the Republic of South Africa to the relevant international legal
instruments, principles and standards relating to refugees and their
reception into South Africa as well as the rights and obligations that

flow from the granting of such status.

While different legal regimes apply to migrants and refugees in practice

there exists a relationship between these legal regimes as people may
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be subject to both regimes either simultaneously or consecutively. It is
not as if the two legal regimes exist separately and insulated from each
other. In practice a person may well gravitate from one regime to the
other. This application involves the interpretation of Immigration Act as

well as the Refugees Act as well as their relationship to each other.

The Parties

[5]

THE

The application is brought by the Zimbabwe Exiles Forum a non profit
organisation registered in the Republic of South Africa as such with the
broad objective of providing social, legal and economic assistance to
Zimbabwean Exiles and refugees as well as monitoring the violations
of rights of those in exile through research monitoring and litigation.
The second to the 34™ applicants are all Zimbabwean nationals who
were in South Africa and who were arrested at a demonstration held in
Pretoria outside the Chinese Embassy. The first respondent is the
Minister of Home Affairs and the second respondent the

Director-General of the Department of Home Affairs.

PROCEEDINGS BROUGHT AND THE RELIEF SOUGHT.

eIy OO T AND THE RELIEF SOUGHT.

[€]

The relief sought in respect of part A of the notice of motion has been
dealt with and disposed of and in the main related to securing the
release of the second to the 34™ applicants from custody and to the
granting of temporary asylum seeker permits to them in accordance

with section 22(1) of the Refugees Act.
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The relief sought in part B of the notice of motion related to certain
procedures and practises under which the second to the 34"

applicants were arrested, processed dealt, with and detained.

The applicant seek an order in the following terms:

Declaring the failure of the First and Second Respondents to
issue section 22 permits to asylum seekers upon their
application, whether the practice is a policy, directive or decision
made on a case by case basis, as unlawful and inconsistent

with the Refugees Act 130 of 1998;

Declaring the failure of the First and Second Respondents to
verify the identity and status of detainees who have informed
the Respondents that they have applied for asylum and not yet
received their permits, in order for them to be issued with
section 22 permits and released, as unlawful and inconsistent
with the Refugees Act 130 of 1998 read with the Immigration
Act 13 of 2002 whether this practice is a policy, directive or

decision made on a case by case basis;

Declaring that the practice and/or policy and/or directive of the
respondents wherein asylum seekers who make asylum

applications whilst in immigration detention must remain in
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detention pending the outcome of that application us unlawful,

inconsistent with the Constitution and invalid;

4, Declaring that the practice and/or policy and/or directive and/or
decision of the respondents wherein asylum seekers, whose
applications for asylum are rejected as unfounded and who
indicate an intention to appeal the decision to reject their
applications in terms of Chapter 4 of the Refugees Act, are to be
detained pending the finalisation of that appeal process as

unlawful, inconsistent with the Constitution and invalid;

5. Declaring that the practice and/or policy and/or directive and/or
decision of the respondents wherein detainees, whose detention
under the Immigration Act becomes unlawful by virtue of the
expiration of the 30 day period referred to in section 34(1)(d) of
the Immigration Act, are released and summarily rearrested as

unlawful, inconsistent with the Constitution and invalid;

6. Directing that the First Respondent, and any other respondent
who opposes the application, pay the costs of this application on

an Attorney — Client scale.

Discussion

[91 The legal regimes that apply to migrants asylum seekers and refugees

have their foundations deeply rooted within the constitution and in
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particular within the chapter of the Bill of Rights. Given that what is
often at stake is the liberty of a individual, their freedom and security
and their right to just administrative action including their right to seek
and receive the protection of the State in appropriate circumstances it
Is therefore essential that in all such matters the policy and practice
followed by the State and its organs are consistent with both the values

of the Constitution and the human rights imperative set out therein.

For the purposes of this application the right to dignity, the right to
freedom and security, the right to movement and the right to just

administrative action all are relevant.

Section 7(2) provides that “the State must respect protect and promote
and fulfil the rights in the Bill of Rights” while section 8(1) provides that
“the Bill of Rights applies to all law and binds the legislature, the

executive, the judiciary and organs of State”.

It must accordingly follow that any policy practice directive or conduct
which is inconsistent with the constitution and/or undermines the
constitution and its values falls to be declared inconsistent as such and
in terms of section 172(1) of the Constitution the court has both the
power and the responsibility when deciding a constitutional matter
within its power to “declare that any law or conduct that is inconsistent

with the constitution is invalid to the extent of its inconsistency”.
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[13] On that basis and of course provided that the evidential burden is
discharged in demonstrating conduct in the form of a practice policy
directive or a decision that is unlawful or inconsistent with the
constitution then the applicants would in the ordinary course be entitied

to the relief they seek.

[14] Itis also so that a court confronted with such inconsistencies has no
discretion but is enjoined to declare such offending conduct invalid to

the extent of its inconsistency.

THE FAILURE TO ISSUE SECTION 22 PERMITS:

The applicant seeks an order; -

“Declaring the failure of the first and second respondents to
issue section 22 permits to asylum seekers upon their
application, whether the practice is a policy, directive or decision
made on a case by case basis, as unlawful and inconsistent

with the Refugees Act 130 of 1998.

Section 21 of the Refugees Act provides for the procedure to be
followed in making application for asylum and in broad terms provides
that such application shall be made in person to a refugee reception
officer at any refugee reception office. It further provides that such a
refugee reception officer must accept the application from the applicant

ensure that it is properly completed and may conduct such enquiry in
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order to verify the information furnished in the application. The section
further provides for the refugee reception officer to refer such

application to a refugee status determination officer to deal with further.

Section 22 of the Act provides that the refugee reception officer must,
pending the outcome of an application in terms of section 21(1), issue
to the applicant an asylum seeker permit in the prescribed form

allowing the applicant to sojourn in the Republic temporarily.

It is clear and that provided that an applicant for asylum has complied
with the formal requirements of section 21(1) that there is in terms of
section 22 of the Act an obligation on the refugee reception officer to
issue an asylum seeker permit. The use of the word must in the body
of section 22 makes the issue of such a permit peremptory. A refugee

reception officer as no discretion in this regard.

A related but relevant issue is precisely when such permit must be
issued. It is clear that the issue of a section 22(1) permit is significant
in the sequence of the process by which an application for asylum is
made. Its effect is to allow the applicant temporary sojourn in the
Republic as well as to recognise the applicant as one who has in terms

of the Act submitted an application for asylum.



[18]

[19]

[20]

[21]

9

Accordingly the phrase “must issue” having regard to the context and
the purpose of the permit can only mean that it must be issued

immediately or at the very least without any undue delay.

To suggest otherwise would be to undermine the spirit of the Refugees
Act insofar as it provides explicit recognition of the application for
asylum and is the only testament that indeed such an application has
been lodged. For an asylum seeker who may not be possessed of any
other documents and who may have had to flee his or her country of
origin such a permit takes on an enormous significance in at the very

least regularising the applicant's sojourn in the Republic.

While there is nothing in the wording of section 22(1) to suggest that
such a permit must be issued immediately, if one has regard, however,
to the architecture of the Act and to the protection that asylum seekers
are entitled to in terms of the Act then there can be no other
interpretation other than that provided an application has been properly
made and submitted that such a permit as provided for in terms of

section 22(1) should be issued immediately or at the very least without

any undue delay.

The question then to be determined is whether in the context of this
application there has been a failure by the first and second

respondents to issue such section 22 permits either immediately or

without undue delay.
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The respondents concede that due to increased volumes of people
that came through South Africa's borders it was unprepared for the
high number of asylum seekers and was as a resut unable to deal

sufficiently with the number of asylum seekers reporting daily at

-various refugee centres to apply for asylum. In this regard it further

concedes that the department was unable to receive and process
applications for asylum and issue section 22 permits upon application
resulting in many asylum seekers being turned away and thereby
being exposed to arrest and detention by the departmental immigration

branch for violation of immigration laws.

While it appears from the respondents’ papers that it has now
remedied the administrative and logistical difficulties it faced in the past
it does not detract from the fact that it must be evident from the
respondent's own version that at the time this application was
launched section 22 permits were not issued immediately or without

undue delay.

As | understand it the practice of not issuing permits upon application
may have been due to capacity constraints and may not have been a
deliberate or premeditated strategy on the part of the respondents.
Notwithstanding such mitigating factors, there is nothing on the papers
to suggest that the respondents at the time took all reasonable steps to
ensure maximum compliance with their constitutional obligations. In

this regard see S v Jaipal 2005 4 SA 581 (CC) 56. It is evident that
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South Africa’s constitutional framework and the legislation that has
been enacted to support such a constitutional framework has created
the expectation of high and exacting standards in particular insofar as
it is relevant to the protection and promotion of the human rights. The
maintenance of such standards often requires considerable public
résources and it is incumbent upon organs of State to use the
resources they have to their maximum capacity in order to ensure

compliance with their constitutional obligations.

The consequence of the large influx of asylum seekers and the inability
of the respondents to put in place adequate measures to deal with
them resulted in a most unsatisfactory State of affairs conceded to by
the respondents where applicants for asylum were simply left in limbo
unable to access the relevant offices of the respondent to make
application for asylum and those who were ultimately able to do so
were not in a position to receive the necessary acknowledgment of
their applications for asylum in a form of a section 22 permit to which
they were entitled to either immediately or without undue delay. The
consequence of all this may well have led to the unnecessary arrest of

asylum seekers under circumstances that could have been avoided.

While one must commend the measures taken by the respondents in
addressing the situation jt does not detract from the fact that the
respondents had in fact allowed a practice to develop whereby

applications for asylum were unduly delayed simply because people
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did not have access to the respondents’ offices alternatively where
they were successful in accessing such offices had to wait for
extended periods for their permits to be issued with prejudicial
consequences. Under the circumstances | am satisfied that the
applicants have made out a proper case for the relief sought in respect

of this prayer.

[27] In this regard one expresses the hope that the respondents efforts to
improve its capacity will yield the necessary results and one is
heartened by the stance of the fespondent that it is now in a position to
accept and issue section 22 permits immediately in respect of asylum

seekers visiting refugee reception centres daily.

[28] In my view this undertaking accords with the interpretation that | have
attached to section 22 which provides that an asylum seeker permit
must be issued immediately or without. undue delay. If indeed the
respondent has the capacity to issue such permits immediately then
there should be no problem in this regard and the dispute as to
whether such permits should be issued immediately or not is then

rendered academic.

THE FAILURE TO VERIFY THE IDENTITY AND STATUS OF DETAINEES

The applicant seeks an order:-

“Declaring the failure of the First and Second Respondents to verify the

identity and status of detainees who have informed the Respondents
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that they have applied for asylum and not yet received their permits in
order for them to be issued with section 22 permits and released, as
unlawful and inconsistent with the Refugees Act 130 of 1998 read with
the Immigration Act 13 of 2002 whether this practice is a policy,

directive or decision made on a case by case basis;”

Itis the argument of the second to the eighteenth applicants that at the
time of their arrest they had already made application for asylum, that
they had not been issued with the necessary section 22 permits as
provided for in terms of the Act and that the officials of the respondent
had failed to take measures to verify whether in fact they had
submitted such applications for asylum as they alleged. The
applicants further argue and provide numerous instances in the papers
that seem to suggest a consistent practice whereby individuals who
have applied for asylum and who are in possession of the necessary
section 22 permits face arrest and detention when such permits are
expired and cannot be renewed because of long delays outside
refugee reception offices. It s the applicant's contention that the
failure to verify the identity and status of detainees as asylum seekers
violates the provisions of the Refugees Act as well as the immigration
Act and that the practices outlined in the papers certainly suggest that
this far from being an irregular occurrence occurs with frequent
regularity to the extent that jt could be classified as constituting a
practice. Section 41 of the Immigration places an obligation on an

immigration officer to take reasonable steps to assist a person in






